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On February 15, 2013, the US Department of 
Housing and Urban Development (HUD) 

issued a final rule on implementation of the Fair 
Housing Act’s Discriminatory Effects Standard (the 
Rule).1 This regulation resolved some discrepancies 
among the federal courts of appeals regarding the 
proper analysis of disparate impact claims brought 
under the federal Fair Housing Act (FHA), which 
HUD, the US Department of Justice, and private 
individuals enforce through administrative and court 
proceedings.2

Although the Rule was merely intended to “formal-
ize [HUD’s] longstanding view” that disparate impact 
liability is available under the FHA and to establish a 
uniform standard for determining when a specific busi-
ness practice violates the FHA, insurance publications 
and experts have expressed alarm that such a regulation 
would be applied to homeowners insurers. Industry 
lawyers claim that successful disparate impact claims 
against property insurers would “alter risk-based busi-
ness practices” and “allow the government or private 
plaintiffs to substitute their business judgment” for that 
of insurers.3 We are told that the Rule would “prevent 
insurance companies from using risk-based methods of 
rating and underwriting.”4 It is asserted that the HUD 
Rule “would effectively permit it to negate more than 
150 years of public policy, regulatory principles, actu-
arial standards, and state-based regulation of insurance, 
and eliminate risk-based pricing of homeowners insur-
ance.”5 This promulgation by HUD is seen as so unjus-
tified that three property/casualty trade organizations 

have filed two separate lawsuits seeking to have the 
Rule declared void and inapplicable to homeowners 
insurers.6

One would have thought Hurricane Katrina had 
made a re-appearance to wreak havoc on the property 
insurance industry. 

This article explains why these fears are utterly 
unfounded. For one thing, nothing radically “new” 
happened when HUD issued its Rule. The homeown-
ers insurance industry has been subject to the FHA since 
its enactment in 1968. HUD’s position that insurers are 
subject to FHA enforcement was formalized when it 
published regulations in 1989 prohibiting discrimina-
tion by homeowners insurers based on race, religion, 
disability, familial status, and other protected character-
istics, a regulation repeatedly upheld by the courts. The 
FHA has been consistently interpreted by the courts to 
include a disparate impact basis for liability, even before 
HUD’s most recent Rule was adopted, so the insurance 
industry has been subject to disparate impact claims for 
decades. HUD officials told Congress in 1994 that insur-
ance company practices with a disparate impact may 
violate the act if they cannot meet the established test 
of business justification. The Department of Justice has 
filed or supported disparate impact claims against insur-
ers for decades. In addition to the federal government’s 
efforts to enforce the FHA against insurers based on a 
disparate impact theory of liability, private litigants have 
also done so successfully. 

Second, disparate impact analysis is not inconsistent 
with “the business of insurance.” Some aspects of the 
business of insurance, such as underwriting and rate-
making, do include the classification of risk. But insur-
ers do a lot more to run their insurance businesses than 
assess “risk of loss” or engage in “risk-based” practices. 
Insurers direct sales teams and sales agents. They have 
marketing departments. They employ people to design 
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new products and add new product features. They 
operate claims departments. These ordinary business 
practices, which do not explicitly assess or classify risks, 
are no different for insurers than for other businesses 
subject to the FHA. Even those parts of the “business 
of insurance” involving risk assessment are compatible 
with disparate impact analysis. For example, nonactuar-
ial intervention in underwriting is common, and could 
result in unjustified adverse impacts. Insurance actuaries 
who assess “risk” are constantly reviewing and modi-
fying their algorithms, and before establishing a final 
pricing strategy they often take into account factors 
that include an element of judgment (e.g., profitability 
levels, competitor prices, rating territory boundar-
ies, trending assumptions, and so on). Indeed, some 
 factors—such as race, religion, and national origin—are 
prohibited by state insurance laws even if they have an 
actuarial connection to risk of loss. There is enough 
flexibility in the industry’s traditional assessment of risk 
to allow for disparate impact analysis, without conflict-
ing with “the business of insurance.” 

Third, the business justification prong of the Rule 
itself preserves the viability of insurance business prac-
tices that are legitimately business justified. According 
to HUD’s Rule, business practices with a disparate 
impact on a protected group “may still be lawful if 
supported by a legally sufficient justification,” which 
is defined to include practices that are “necessary to 
achieve one or more substantial, legitimate, nondis-
criminatory interests.”7 So long as those interests can-
not be served by another business practice with a less 
discriminatory effect—the burden of proof of which 
rests on the government or a fair housing plaintiff—
such business practices are completely lawful under the 
Rule and the act. If any challenged insurance practices 
with no less discriminatory alternatives are based on 
legitimate risk-based underwriting or pricing, then they 
will suffer no liability under the FHA. 

Fourth, many state laws allow disparate impact 
claims against homeowners insurers. Regardless of 
what HUD or the courts may think about the reach 
of the federal FHA, insurers in states that allow dispa-
rate impact claims as a matter of state law still remain 
exposed to such claims. 

Finally, even when a disparate impact analysis of 
insurer business practices cannot, standing alone, 

result in liability under the federal FHA, it is still 
relevant to the issue of “intent” and can be used by 
plaintiffs and the government in fair housing enforce-
ment actions to support claims of intentional discrimi-
nation. A business practice with a known disparate 
impact, supported by little or no statistical analysis 
prior to implementation, can be combined with other 
evidence of discriminatory intent to support a finding 
of liability. 

Disparate impact analysis is here to stay, either on 
the federal level under HUD’s Rule, or at the state 
level in those states that recognize the doctrine. It 
remains relevant to claims of intentional discrimination 
even in the absence of HUD’s Rule. A company’s self-
analysis of the disparate impact of its business practices 
is a responsible business practice in which lenders, gov-
ernments, and others in the housing industry routinely 
engage. Homeowners insurers would be prudent to do 
the same, and those who fail to do so may find them-
selves on the wrong end of an enforcement action, 
regardless of HUD’s Disparate Impact Rule. 

Disparate Impact Rule Reaffirms 

Preexisting Law

Since the FHA was amended in 1988, every court to 
consider the issue has held that the act prohibits acts of 
discrimination by homeowner’s insurers.8 Most of these 
decisions have gone no further than the language of 42 
U.S.C. § 3604(a), which makes it unlawful “[t]o refuse 
to sell or rent after the making of a bona fide offer, or 
to refuse to negotiate for the sale or rental of, or other-
wise make unavailable or deny, a dwelling to any person 
because of” a protected characteristic, such as race.9 
This is due, in part, to the link between the  ability to 
obtain insurance and the ability to obtain housing—
adequate insurance is necessary to the ownership or 
rental of housing.10

Section 3604(b) has also been interpreted to prohibit 
homeowners insurance discrimination. This provision 
makes it unlawful “[t]o discriminate against any person 
in the terms, conditions, or privileges of sale or rental of 
a dwelling, or in the provision of services or facilities in con-
nection therewith, because of race … .”11 HUD published 
a regulation under this section in 1989 that prohibits 
discrimination by homeowners insurers based on race, 
religion, disability, familial status, and other protected 
characteristics.12 This regulation has repeatedly been 
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upheld by the courts.13 The US Courts of Appeals 
for the Sixth, Seventh, and Ninth Circuits and several 
lower courts have all determined that homeowners 
insurance is clearly and simply a “service” rendered “in 
connection” with the sale or rental of a dwelling.14 The 
Department of Justice has filed several enforcement 
actions against homeowners insurers.15

The 1988 amendments to the act also substantially 
rewrote 42 U.S.C. Section 3605 so that it, too, includes 
homeowner’s insurance transactions. Prior to 1988, 
Section 3605 prohibited discrimination in mortgage 
“loan transactions,” even those engaged in by insurers. 
When Congress passed the Fair Housing Amendments 
Act of 1988, it completely rewrote Section 3605 so that 
it is no longer limited only to loan transactions. That 
section now makes it unlawful to make unavailable, or 
to discriminate in the terms or conditions of, a “resi-
dential real estate-related transaction,” which includes 
“the making or purchasing of loans or providing other 
financial assistance for … purchasing, constructing, improving, 
repairing, or maintaining a dwelling.” The new definition 
makes clear that Congress intended to prohibit dis-
crimination in transactions, like insurance, that provide 
financial assistance for “repairing” or “maintaining” a 
dwelling. Accordingly, several courts have held that 
homeowners insurance falls within the scope of Section 
3605’s protections because it “provides the financial 
assistance necessary” to maintain, repair, or construct a 
dwelling.16 This is also HUD’s view of Section 3605.17

The applicability of HUD’s fair housing regulations 
to homeowners insurers and all that entails is nothing 
new. The Act has regulated insurance behavior for 
more than 45 years. In this regard, HUD’s issuance of 
a regulation that applies to insurers should come as no 
surprise to anyone.

What about disparate impact? Starting in 1974 and 
continuing through 2014, all 11 courts of appeals to 
consider the issue have adopted the disparate impact 
standard as a basis for liability under the FHA.18 
HUD itself has a long history of interpreting the 
FHA to encompass disparate impact claims, including 
claims against insurers. HUD officials testified before 
Congress in 1994 that insurance company practices 
“neutral on their face [but] hav[ing] a dispropor-
tionate racial impact … may violate the [Act] where 
they cannot meet the established test” of business 

justification.19 Under the new Section 3605, it is 
unlawful for a defendant to not “mak[e] available” 
a residential real-estate-related transaction because of 
race or any other prohibited basis. There is no impli-
cation of intent or motive in this phrase. A housing 
transaction can be “made unavailable” to an individual 
by operation of facially neutral rules just as much as 
by operation of rules that express their discriminatory 
intent. Clearly the language Congress used in the new 
Section 3605 could encompass practices with a dispa-
rate impact. 

When HUD adopted the Disparate Impact Rule, 
it explicitly noted that the disparate impact standard 
of proof was already “well established.”20 The Rule 
is merely a formal adoption of the courts’ and HUD’s 
own long-held interpretation of the FHA.21 

It should be noted here that HUD is not the 
only federal regulatory agency to adopt and apply 
the disparate impact standard of liability to finan-
cial institutions that regularly assess financial risk. 
Other federal agencies charged with implementing 
and administering the FHA have embraced the use 
of disparate impact analysis. Since at least 1994, all 
five federal financial regulatory agencies have used 
disparate impact analysis to assess liability under the 
various federal antidiscrimination laws they enforce, 
including the FHA.22 Indeed, the disparate impact 
doctrine has been an integral part of Regulation B, 
which prohibits discrimination in underwriting and 
pricing in lending transactions, since it was promul-
gated in 1985.23 

Moreover, disparate impact liability has been the 
basis for fair housing enforcement actions against 
insurers long before HUD issued its Rule. Over the 
past two decades the homeowners insurance industry 
has been the subject of significant private and public 
enforcement actions under the FHA. Virtually all of 
the major carriers, and several smaller ones, have been 
the subject of fair housing complaints based on claims 
of race discrimination in the underwriting, marketing, 
advertising, and sale of their products. 

As a result, many historical homeowners insur-
ance underwriting and pricing policies have been 
successfully challenged under the FHA on disparate 
impact grounds, including the age of the dwelling, the 
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minimum dwelling value, the ratio of a dwelling’s mar-
ket value to its replacement cost, and credit scoring.24 
The nation’s largest homeowners insurers no longer use 
dwelling age or minimum market value as part of their 
underwriting processes. Many have also eliminated 
restrictions on the availability of full and guaranteed 
replacement cost policies, with companies finally mak-
ing such policies available in African-American and 
minority neighborhoods. Insurers have abandoned 
explicitly race-based and geographically based market-
ing plans.25

These challenges to traditional underwriting and 
marketing practices have been supported both by the 
testing of agents conducted by fair housing organiza-
tions26 and by statistical analyses demonstrating the 
racial impact of certain facially neutral criteria. Many 
of the challenged underwriting criteria were not sup-
ported by any company or industry empirical loss or 
claims data, so they could not be justified by business 
necessity.

Nothing radically “new” appeared when HUD 
issued its Disparate Impact Rule in 2013. What it 
announced in a formal regulation has been the law of 
the land, and has been applied to homeowners insurers, 
for decades. 

Disparate Impact Is Not Inconsistent 

with “the Business of Insurance” 

A central tenet of the industry alarm about HUD’s 
Disparate Impact Rule is the fervent assertion that the 
imposition of disparate impact liability is fundamentally 
inconsistent with the business of insurance. The foun-
dation of the business of insurance, and in particular 
underwriting and rate-making, is the classification of 
risk. We are told that to eliminate statistical disparities 
among different demographic groups, many risk-based 
variables would have to be eliminated from the under-
writing process, and insurers would have to charge 
everyone the same rate regardless of risk. The expressed 
fear is that a disparate impact analysis will effectively 
negate more than 150 years of public policy, regulatory 
principles, actuarial standards, state-based regulation of 
insurance, and risk-based pricing. 

One problem with these assertions is that not all 
homeowners insurance business practices are actuarially 
based, or based on an assessment of risk. For example, 

marketing and advertising campaigns, sales techniques, 
the placement of agent offices, insurance product 
design and benefits, the settlement of claims, renewal of 
policies, and other business practices are not based on 
actuarial analysis or modeling. Such business practices 
may have significantly different impacts on populations 
protected by the FHA, but they are not based on actu-
arial studies.27 

Indeed, even insurance “underwriting guidelines,” 
that is, those rules that determine whether an applicant 
is eligible to purchase homeowners insurance, may not 
be actuarially based:

Today, we still find insurance companies making 
underwriting decisions based on all kinds of fac-
tors that have nothing to do with a statistically 
measured or measurable probability of risk.28

Underwriting guidelines are typically not the result 
of careful, statistical studies. Rather, they are often 
based on hunches and subjective stereotypes about 
classes of consumers and types and geographic location 
of property.29 “Historically, underwriters have relied 
on experience, market knowledge, intuition, and oral 
history more than statistical insights when evaluating 
risk.”30 Unlike insurance rates, insurance underwriting 
and eligibility guidelines are often not required to be 
filed, justified, or approved by state insurance regula-
tors.31 State insurance regulatory regimes are notorious 
for their lack of transparency and have actively resisted 
making publicly available any information regarding the 
availability and affordability of insurance in low-income 
and minority regions.32 Several underwriting guidelines 
historically used by homeowners insurers were shown 
in the 1990s to have not been adopted as a result of any 
actuarial or other analysis of risk.33 Accordingly, they 
have been largely abandoned by the industry.34

Nonactuarial intervention in underwriting is com-
mon. In the underwriting process, underwriters or 
systems assemble and review underwriting information. 
They then place an application into a tier. Often an 
underwriting score is calculated, although varying lev-
els of review by human underwriters may also occur. 
The score and human review determine whether the 
application is accepted, rejected, or in need of further 
review. There is significant variation among insurers 
in the way this process is implemented, with agents 
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sometimes making case-by-case decisions, sometimes 
limited quality control, and the use of pooled industry 
data that is analyzed only to the point of meeting mini-
mum regulatory scrutiny. Even when underwriting 
scores are available, half or more of underwriting deci-
sions may be ultimately made by human underwriters.35 

Few, if any, underwriting decisions are truly binary. 
That’s why insurers still need teams of people who 
know how to balance the nuances of risk quality, 
emerging exposures, market contexts and competitive 
strategies as they make critical underwriting decisions.36

This dependence on human judgment no doubt 
explains why some analyses of insurer behavior reveal 
questionable patterns that cannot be explained by risk 
of loss. For example, in NAACP v. American Family 
Mutual Insurance Company,37 the government alleged 
that the company’s loss data did not explain or other-
wise justify its low overall market share of policies on 
homes in majority black census tracts in Milwaukee 
County, Wisconsin, nor the preponderance of repair-
cost policies in those areas.38 

Moreover, there is not agreement among actuaries 
as to how “risk” should be assessed in the pricing of 
homeowners insurance. For example, most homeown-
ers insurance policies are sold as “all risk” policies, 
meaning that they cover a wide range of potential loss-
causing perils, such as fire, theft, weather damage, burst 
pipes, and so on. Some experts contend that multi-peril 
rating “is critical for maintaining economic efficiency 
and actuarial equity,” but some actuaries involved 
in pricing homeowners insurance are now suggest-
ing “decomposing” the set of dependent variables by 
individual peril.39 Current multi-peril rating practice 
is based on modeling each peril in isolation from the 
others, which requires an assumption that covered per-
ils are independent from one another, and that sets of 
parameters from each peril are unrelated to one another. 
These assumptions are now being tested, however, as 
“it seems unlikely that perils are independent” of one 
another, and some studies have demonstrated a statis-
tically significant dependence among perils. For this 
reason, actuaries are exploring alternative approaches to 
homeowners insurance rating systems.40

Even actuarially based insurance business practices 
are often derived, modified, or ignored for reasons 

unrelated to risk. State rate regulatory laws generally 
permit the rate filer to consider management’s business 
judgment and competition in the determination of the 
rates to be filed and charged to insureds. The Casualty 
Actuarial Society’s Statement of Principles Regarding 
Property and Casualty Insurance Ratemaking acknowl-
edges that although the actuary’s role is to derive an 
estimation of future costs resulting from the transfer of 
risk, “other business considerations are also a part of 
ratemaking,” and include input from other disciplines 
such as marketing, underwriting, and finance.41 

For example, despite what a company’s actuaries 
may determine is a fair and reasonable rate for a spe-
cific insurance product in a specific geographic rating 
territory based on expected loss costs, company execu-
tives may reject that determination “for competitive 
reasons,” that is, to beat a competitor’s price and sell 
more policies. The actuarially determined rates might 
be rejected or modified by business executives to pen-
etrate (or withdraw from) a specific market. Or they 
might be adjusted in response to agent input or cus-
tomer responses.42 These nonactuarial adjustments are 
frequently permissible under state law.

Moreover, there are some factors that can never be 
used to set prices, or to underwrite new business, even 
if those factors are shown to be “actuarially justified.” 
Typical among these absolutely prohibited factors are 
race, color, religion, and national origin. Even if an 
insurer could prove through actuarial analysis that mem-
bers of a protected racial group tended to show greater 
homeowner loss costs, claims, or risk—all other factors 
being equal—the insurer would still be prohibited by 
state law from refusing to sell insurance, or charging 
higher prices, to members of that racial population. 

These absolute prohibitions are well known and have 
been embedded in state laws for decades. Homeowners 
insurers have successfully conducted “the business of 
insurance” by operating within these limitations, and 
have not gone out of business because they cannot use 
these factors. 

It is apparent that the pricing and underwriting func-
tions of homeowners insurers, even if based at some 
level on the actuarial analysis of appropriate data sets, 
can be and are adjusted by considerations unrelated to 
risk. The assertion that actuarial risk factors are the only 
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considerations that drive the “business of insurance” 
goes too far. 

The point here is that the industry’s reliance on 
“actuarial necessity” as the linchpin of the “business of 
insurance” is a cliché in this context—a sophisticated-
sounding catchphrase that cannot possibly eliminate 
all possible applications of disparate impact analysis to 
homeowners insurance, such as those insurance business 
practices to which actuarial science does not speak, or on 
which actuarial science has no definitive answer. There 
is not, and never has been, an absolute homage to actu-
arial outcomes in the business or regulation of insurance. 
Actuarial risk assessment is certainly useful and desir-
able in many instances, but there are no absolutes here. 
HUD’s Disparate Impact Rule can safely operate within 
traditional actuarial constraints without jeopardizing “the 
business of insurance.” Certainly no court will rule, as a 
matter of law, that HUD’s Disparate Impact Rule is inap-
plicable to all insurance business practices, especially those 
that are not based on actuarial or risk-based analysis. 

Disparate Impact Analysis 

Is Consistent with Risk Assessment

In any event, the entreaty that disparate impact is 
“incompatible” with the business of insurance is belied 
by the business justification prong of the Rule itself. 
Business practices with a disparate impact on a protected 
group “may still be lawful if supported by a legally suffi-
cient justification,” which is defined to include practices 
that are “necessary to achieve one or more substantial, 
legitimate, nondiscriminatory interests.”43 Specifically, 
a business practice that has a disparate impact on a 
protected group is nevertheless legal under the FHA 
if it “is necessary to achieve one or more substantial, 
legitimate, nondiscriminatory interests” and there is no 
less discriminatory alternative available to achieve those 
interests.44 Not every housing practice that has a dis-
parate impact is illegal. Courts use the disparate impact 
framework only “to distinguish the artificial, arbitrary, 
and unnecessary barriers proscribed by the FHA from 
valid policies and practices crafted to advance legitimate 
interests.”45 HUD has stated that “nothing in the [FHA] 
requires or encourages any practice that is inconsistent 
with sound actuarial and underwriting principles … .”46 

The terms “actuarial justification” and “actuarial 
necessity” certainly sound like quintessential “legally 
sufficient justifications” under this standard. Depending 

on the insurance practice at issue, a homeowners 
insurer—like any other provider of housing or hous-
ing services subject to the FHA—may indeed be in full 
compliance with the act even if its practice results in a 
disparate impact. But this can only be determined on 
a case-by-case basis and is dependent on the individual 
practice being challenged, the  challenger’s ability to 
prove some disparate impact in the first instance, the 
business interest at issue, and—in the case of insurers 
because of McCarran Ferguson47—the state law in 
which the practice arose. 

Disparate impact is not a “gotcha” standard of liabil-
ity intended to trap unwitting defendants, nor does it 
require quotas or set-asides. When an insurer, using 
evidence that is neither hypothetical nor speculative, 
can establish a legitimate, nondiscriminatory justifica-
tion for a practice that may have a discriminatory effect, 
the insurer can prevail unless the plaintiff then demon-
strates the existence of a less discriminatory alternative 
practice that achieves the same objective. If any chal-
lenged insurance practices with no less discriminatory 
alternatives are based on legitimate risk-based under-
writing or pricing, then they will suffer no liability 
under the FHA. 

It is sometimes claimed that having to live under the 
shadow of the Disparate Impact Rule poses an undue 
burden to insurers because insurers do not collect data 
about the race of their customers and they would 
therefore be required to collect demographic data that 
they do not currently obtain. But in this regard home-
owners insurers are no different from other businesses 
that are subject to the FHA. Apartment managers do 
not record the race of housing applicants or tenants. 
Real estate sales agents do not record the race of their 
buyers. Although some lenders are required to collect 
and report racial and gender demographic data of loan 
applicants, they are not required to collect or report 
data about the other protected class characteristics (such 
as religion, disability, or familial status) to which the 
Disparate Impact Rule applies. In this respect there is 
no additional burden that is unique to “the business of 
insurance” that distinguishes it from any other housing 
industry subject to the Rule.

More fundamentally, this notion that the Disparate 
Impact Rule requires housing providers to collect and 
analyze racial or other demographic data about their 
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customers misconceives how many disparate impact 
claims are proven. For example, a challenge to an 
insurer’s sales, marketing, or underwriting practices 
would require a comparison of the way a particular 
policy or practice will impact members of a protected 
class in the relevant market as compared to nonprotected 
potential customers in that market.48 

Indeed, for disparate impact claims based solely on 
neighborhood racial composition, as distinct from dis-
parate impact claims based on the race of applicants 
or existing customers, the relevant demographic data 
required for analysis is found in publicly available census 
and geographic data, not in customer files.49 The race of 
an insurer’s customers, as distinct from the racial composi-
tion of the neighborhoods within which it does business, 
is largely irrelevant to such geographic redlining claims. 

Finally, HUD’s Rule places the burden of proving 
disparate impact in the first instance, and a less dis-
criminatory alternative at the back end, on the plaintiff, 
not the defendant insurer. For a plaintiff to make such 
a showing, the plaintiff must have a data source with 
the relevant demographic information (e.g., race) to 
demonstrate the impact. If a fair housing plaintiff has a 
data source sufficient to prove that a specific insurance 
business practice has a disparate impact based on race, 
the insurer would also have access to the same data 
source. Moreover, the insurer’s burden under HUD’s 
Rule is merely to prove the “business justification” for 
the challenged practice. Certainly the insurer has a pre-
existing source of data to meet this burden, and would 
not have to capture “more” data post hoc.50 

HUD’s Disparate Impact Rule therefore does not, 
as many insist, impose any additional data collection 
burden on homeowners insurers. To the contrary, 
the Rule does nothing more that promote the careful 
analysis of existing data so that no otherwise qualified 
segments of the market are unnecessarily excluded by 
unjustified assumptions about risk. 

Disparate Impact Analysis Is Alive 

and Well at the State Level

Another reason why disparate impact analysis is here 
to stay, regardless of HUD’s federal Rule, is that it is 
embedded, implicitly or explicitly, in many state regu-
latory regimes. Disparate impact analysis is not exclu-
sive to the federal government, nor does it necessarily 

conflict with state laws. Many state civil rights laws are 
in complete harmony with federal civil rights policy, 
not just in areas of housing, but in all segments of the 
economy, including employment, banking, education, 
public accommodations, and others. Several states allow 
disparate impact fair housing claims, even against insur-
ance companies. Indeed, many state fair housing laws 
have been deemed “substantially equivalent” to the 
federal FHA51 and would apply the principles of dispa-
rate impact to homeowners insurers to the same extent 
as the federal FHA. 

For example, California, North Carolina, and the 
District of Columbia allow disparate impact fair hous-
ing claims by statute in all contexts; there are no 
exemptions for homeowners insurers.52 Several state 
supreme courts have interpreted their state fair housing 
laws to encompass disparate impact claims, even when 
their statutes do not explicitly use the term.53 Lower 
state court decisions throughout the country embrace 
disparate impact as a matter of state law. 

In Toledo Fair Housing Center v. Nationwide Insurance 
Company,54 a class of homeowners and a local fair 
housing agency sued Nationwide Insurance solely 
under Ohio state law for alleged redlining. Specifically, 
plaintiffs alleged that two of Nationwide’s underwrit-
ing guidelines had a disparate impact on homeowners 
in African-American neighborhoods, and therefore 
violated the state’s fair housing law. Nationwide moved 
for summary judgment, arguing that a disparate impact 
approach would “undermine the insurance business” 
and would “conflict with the Ohio Insurance code.” 
The court rejected both arguments, finding that “the 
disparate impact approach does not unduly burden the 
business of selling insurance” because the theory does 
not impede an insurer from showing a legitimate busi-
ness justification. Moreover, the court further found 
that disparate impact liability against an insurer “does 
not conflict with the Ohio insurance code.”55

This and similar cases and state statutes refute the 
concern that HUD’s Disparate Impact Rule “conflicts” 
with the state insurance law of all 50 states. There may 
indeed be some situations in which McCarran Ferguson 
will reverse preempt a federal FHA claim challenging 
a specific insurance business practice in a specific state. 
But that determination can only be made on a case-
by-case basis, and until a court is presented with such 
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particularized facts, it will not invalidate the Rule in 
the abstract and immunize all insurance practices in all 
states.56 The viability of disparate impact challenges to 
homeowner insurance practices under state law thus 
ensures that the concept will still be something insur-
ers must address, regardless of the existence of HUD’s 
Rule. 

Disparate Impact Analysis Is Relevant 

to Claims of Intentional Discrimination

Finally, disparate impact analysis must always be a 
concern of homeowners insurers because, regardless 
of whether it might be sufficient to support fair hous-
ing liability as a stand-alone theory, it is nevertheless 
relevant and admissible in enforcement actions that are 
based on claims of intentional discrimination. 

Statistical evidence has long been recognized by 
the US Supreme Court as an important type of cir-
cumstantial evidence that can be used to prove intent. 
For example, in employment discrimination cases 
the Supreme Court has held that statistics showing 
an imbalance between the racial composition of an 
employer’s work force compared to the racial composi-
tion of the general population is often “a telltale sign” 
of purposeful discrimination.57 In some cases statistical 
evidence alone can support a finding of intent. Housing 
discrimination cases premised on allegations of dis-
criminatory intent have successfully presented statistical 
evidence showing substantial imbalances in the defen-
dant’s treatment of customers.58 

Evidence that an insurer’s policy or practice has a 
substantial disparate impact on a protected class, when 
combined with direct or circumstantial evidence of dis-
criminatory motive, is therefore relevant and admissible 
in a fair housing enforcement action.

Conclusion

The Introduction to this article quoted a number 
of industry experts who decried the alleged seismic 
repercussions of HUD’s Disparate Impact Rule, and 
its application to insurers. The same arguments have 
been rejected by courts as overly “sweeping” and 
“fanciful.”59 

Essentially, [Prudential’s] argument turns on 
the purportedly unique nature of the insurance 
industry, which must “discriminate” based on 

an assessment of risk. However, this argument is 
unavailing in light of the availability of the “busi-
ness justification” defense. Plaintiffs do not chal-
lenge Prudential’s right to evaluate homeowners’ 
insurance risks fairly and objectively. Rather, 
plaintiffs allege that the underwriting policies and 
practices employed by Prudential are not purely 
risk-based. Furthermore, defendants cannot point 
to anything in the FHA itself that would justify 
this Court in carving out an exception for a par-
ticular type of organization.60

The Fifth Circuit similarly observed that the insur-
ance industry’s “ominous” description of the way 
that disparate impact will force federal courts to act as 
“super actuaries” by substituting their judgment for the 
judgment of each of the 50 states “although colorful, is 
incorrect.”61 Courts are regularly called upon to evalu-
ate whether a practice with a disparate impact is nev-
ertheless justified by a business necessity. “[Allstate’s] 
attempt to distinguish the business of insurance from 
other businesses is unpersuasive.” Moreover, supposed 
conflicts between disparate impact theory and state 
insurance laws “are entirely conjectural.”62

The Seventh Circuit made the same observations in 
NAACP v. American Family.63 Insurers are no different 
from lenders when it comes to risk assessment. Like 
insurers, lenders must evaluate risks, such as whether to 
extend credit in the first instance, and if so at what rate 
of interest. The FHA indisputably applies to lenders, 
so “it is difficult to see risk classification as a principled 
ground to exclude insurers” from disparate impact 
analysis.64 The court in American Family also famously 
wrote, “risk discrimination is not race discrimina-
tion,”65 a line often quoted by industry apologists who 
object to the application of disparate impact analysis to 
homeowners insurance. But in the next sentence the 
court cautioned that “efforts to differentiate more fully 
among risks may produce classifications that could be 
generated by discrimination.”66 

Homeowners insurers have been operating profit-
ably for decades in a world in which every circuit court 
that has addressed the issue, as well as HUD, has found 
that disparate impact liability exists under the FHA—
without the calamitous results predicted by industry 
pundits. Disparate impact liability does not require the 
abandonment of legitimate, risk-based analyses. It is 
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absolutely compatible with the business of insurance. 
Responsible insurers would be prudent to incorporate 
compliance with it into their basic business models. It 
is a concept that is here to stay.
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1050-1051 (Utah 2000); State Civ. Rights Com’n v. County Line 
Park, Inc., 738 N.E.2d 1044, 1049 (Ind. 2000) (dicta). 
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54. 704 N.E. 2d 667 (C.P. Ohio 1997).

55. 704 N.E. 2d at 671. 

56. See, e.g., Ojo, 600 F.3d at 1208 (9th Cir. 2010) (the FHA allows 
disparate impact claims against insurers “in both the denial and 
pricing of insurance;” but McCarran Ferguson analysis must 
then be applied for the specific state in which the claim arose).

57. International Bhd. of Teamsters v. U.S., 431 U.S. 324, 340 n.20 
(1977). See, e.g., Village of Arlington Heights v. Metro. Hous. Dev. 
Corp., 429 U.S. 252, 266 (1977) (whether a practice bears more 
heavily on one race than another provides “an important start-
ing point” for determining whether discriminatory intent was 
a motivating factor); Carroll v. Sears, Roebuck & Co., 708 F.2d 
183,190 (5th Cir. 1983) (gross statistical disparities, standing 
alone, may justify an inference of discriminatory motive).

58. See, e.g., Smith v. Anchor Bldg. Corp., 536 F.2d 231, 233-236 (8th 
Cir. 1976); Jordan v. Dellway Villa of Tenn., Ltd., 661 F.2d 588, 
589-590 (6th Cir. 1981); Mayor of Baltimore v. Wells Fargo Bank, 

N.A., 2011 U.S. Dist. LEXIS 44013, at n.4 (D. Md. 2011); 
DeKalb County v. HSBC N. Am. Holdings, 2013 U.S. Dist. 
LEXIS 185976 (N.D. Ga. 2013). 

59. Prudential, 208 F. Supp. 2d at 60; Dehoyos, 345 F.3d at 297 n.5.

60. Prudential, 208 F. Supp. 2d at 60.

61. DeHoyos, 345 F.3d at 297 n.5. 

62. Dehoyos at 299, n.7. 

63. NAACP v. American Family Mut. Ins. Co., 978 F.2d 287, 298 (7th 
Cir. 1992). 

64. NAACP v. American Family Mut. Ins. Co., 978 F.2d 287, 298 (7th 
Cir. 1992). See generally Kaersvang, supra n.33 at pp.2010-2011 
(discussing the way empirical evidence undermines the argu-
ment that risk assessment by insurers differs from other risk 
assessment by lenders and others).

65. 978 F.2d at 290. 

66. 978 F.2d at 290.
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